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National Criminal Justice Association

Policy Statement


NATIVE AMERICANS & THE CRIMINAL JUSTICE SYSTEM
Introduction

The United States Constitution recognizes and affirms that Indian nations are self-governing entities. The inherent authority of Indian nations to self-govern is reaffirmed by hundreds of treaties that exist as fundamental contracts between the United States and the various tribal governments.  Those contracts, under their most basic terms, cede millions of acres of Indian land in return for ( among other sovereign rights ( substantive federal protection of tribal self-government.

An important element of tribal self-government (to which state and local criminal justice policymakers and planners must familiarize themselves) is jurisdiction over criminal justice policies and issues.  One such consideration is the significant over-representation of Native Americans in the criminal justice system as defendants, prisoners, and victims while being, at the same time, under-represented in law enforcement and criminal justice-related professions.

Discussion

· Defendants.  The Bureau of Justice Statistics (BJS) reported in American Indians and Crime that it is non-Indian defendants/suspects who commit 70% of the violent crimes perpetrated against Native Americans.  This is an appallingly higher rate of interracial violence than that experienced by either white or black victims (and a dispositive factor when evaluating the present limitations on tribal criminal jurisdiction).  About half the violent crimes experienced by American Indians involve somebody who had a prior relationship with the victim.  The BJS study said that American Indian victims reported a drinking offender in 46% of all violent victimizations; therefore, alcohol rates as a significant factor in violent victimizations of American Indians.  

· Prisoners.  On any given day an estimated one in 25 American Indians 18 years old or older is under the jurisdiction of the nation’s criminal justice system.  This is 2.4 times the rate for whites and 9.3 times the per capita rate for Asians, but about half the rate for blacks.  Moreover, because Indian reservations are deemed to be federal reserves for purposes of federal jurisdiction, the number of American Indians per capita confined in state and federal prisons is about 38% above the national average.  In addition, the rate of American Indian confinement in local jails is estimated to be nearly 4 times the national average.  Almost four in ten American Indians (two times the national average) held in local jails were charged with a public order offense (driving while intoxicated, liquor law violations, and public drunkenness).  However, the drug arrest rate was lower than for other races.  Approximately 70% of jailed American Indians convicted of violent offenses reported that they had been drinking at the time of the offense.  The arrest rate for American Indian youth for violent crimes was about the same as that for Caucasian youths.

Victims.  According to information collected by BJS, American Indians are likely to experience violent crimes at more than twice the rate of all other U.S. residents.  In the Department’s first comprehensive statistical analysis of Indians and crime, the BJS reported that ( for the years 1992 through 1996 ( the average annual rate of violent victimizations among Indians (including Alaska Natives and Aleuts) was 124 per 1,000 residents ages 12 years old and older, compared to 61 violent victimizations per 1,000 blacks, 49 per 1,000 whites, and 29 per 1,000 Asians.  These rates are all the more significant because there are only about 2.3 million Native American residents of the United States representing just less than 1 percent of the total population.  As stated by BJS Director Jan Chaiken, “the findings reveal a disturbing picture of American Indian involvement in crimes as victims and offenders.  Both male and female American Indians experience violent crime at higher rates than people of other races and are more likely to experience interracial violence.”  Each year about 15 American Indians are murdered, which is about the per capita rate in the general population.  For people between ages 12 and 24 years old, the rate of Indians murdered directly paralleled that of whites and Asians but was well below that of blacks.
· Law Enforcement.  While Native Americans are over-represented in the criminal justice system as defendants, victims, and prisoners, they are under-represented in law enforcement and criminal justice professions.  In its report American Indians and Crime, BJS said its 1996 census of state and local law enforcement agencies identified 135 tribal law enforcement agencies, which had a total of only 1,731 full-time sworn officers.  In addition, the U.S. Bureau of Indian Affairs had 339 full-time sworn officers authorized to make arrests and carry firearms.

Policy

State, tribal, and local criminal justice policymakers and planners must be prepared to address Native American related criminal justice issues such as:

· Law enforcement in Indian Country, as it presently exists, often fails to meet public safety needs.

· Serious and violent crime is rising significantly in Indian Country ( in sharp contrast to national trends.

· One of the most glaring problems is a lack of adequate resources in Indian Country. 

· Over-representation of Native Americans in the criminal justice system as both victims of crime and criminal defendants.

· Under-representation of Native Americans in criminal justice professions.

· Conscious and unconscious racial profiling and unintended racially biased effects of drug laws and enforcement strategies and the effect it has upon relations between Native Americans and law enforcement personnel.

· Inaccurate reporting of racially motivated hate crimes.

· Native American access to the criminal justice system.

· Standards by which Native American law enforcement personnel are evaluated.

· Racially disparate sentencing patterns and its effect upon relations between minorities and the judicial system, especially probation and parole services.

· Lack of clarity in jurisdictional boundaries which effect coordinated criminal justice responses.

Summary

State, tribal, and local criminal justice policy makers and planners must address Native American criminal justice issues and policies.  In addition to societal prejudices, other social-economic factors contribute to the over- and under-representation of Native Americans in the criminal justice system.  While not inclusive, these factors include: employment opportunities; housing availability; educational opportunities; Native American role models; the portrayal of Native Americans in the media; and, the lack of education and awareness by the general public regarding Native American issues as they relate to the unique government-to-government relationship the federal government has with the Indian tribes and their right of self-governance.

If the goal of the criminal justice system is to foster and maintain safe communities and neighborhoods then this goal must be tempered by the U.S. Constitution’s mandate of equal protection under the law and the right of tribal self-governance.  The failure to properly address these Native American issues only contributes to the already existing barriers to safe communities.  Therefore, these issues must be addressed in a professional and systematic process.  Each and every component of the criminal justice system must participate in this process, including educators, health and human service providers, faith-based groups, the business community and other community organizations, the private sector, and tribal governments.
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