August 3, 2008

Marguerite Pridgen

Office of Federal Financial Management

Office of Management and Budget

Room 6025

New Executive Office Building

Washington, DC  20503

Dear Ms. Pridgen:

Thank you for this opportunity to provide comment about the Office of Management and Budget’s proposed guidance to agencies on implementation of the Federal Funding Accountability and Transparency Act of 2006, or “the Transparency Act” (P.L. 109-282).  I write on behalf of the members of the National Criminal Justice Association whose members are practitioners from across the criminal justice system and whose core members are the State Administering Agencies (SAAs) which administer Department of Justice and, in some cases, Department of Homeland Security grant funds.

NCJA members strongly support the purposes of the Transparency Act which is to increase accountability and transparency in federal spending.  The Act seeks to do this by creating a public, searchable database of all federal grants and financial assistance across all federal agencies.  We applaud this goal, and each of our member states stand ready to help ensure that the new database, found at the USASpending.gov, is a useful and useable tool for members of the general public.

We raise concerns, however, about a few key provisions in the proposed guidelines, and offer the following recommendations:

1. Require only subgrantee recipients awarded a grant of $500,000 or higher to register with the CCR;

2. Impose the requirements of reporting only on organizations awarded grants, not applicants; 

3. Extend the pilot project and delay full implementation of grantee and subgrantee reporting for at least one year;

4. Clarify the term “obligation”;

5. Provide clear authority for grantees to exempt reporting of certain data for the protection of personal safety or confidentiality; and

6. Eliminate unfunded mandates imposed by the regulations.

First, central to the establishment of a useable database is a requirement for grantees and subgrantees (or “recipients” and “subaward recipients”) to establish their identity and provide information in a way that is clear, consistent and searchable.  The proposed guidance requires grantees and subaward grantees to have a Dun and Bradstreet Data Universal Numbering System (DUNS) number to ensure each entity is identifiable as a unique organization.  In our view, this is a reasonable and modest requirement with which all grantees and subaward grantees should be able to comply with minimal effort (even those without access to the Internet).  All direct federal grantees already have a DUNS number, a requirement of the Grants.gov system.

However, under the proposed guidance, each recipient and subaward recipient would also be required to register with the Central Contractor Registration (CCR) database, a considerably more onerous task that, in our opinion, is inappropriate for smaller non-profit service or governmental agencies and unnecessary to achieve the purpose and spirit of the Act.  

The CCR, as it is currently established, is designed to solicit detailed information about the financial operations of large for-profit corporations.  The information required for registration, such as worldwide number of employees and bank routing numbers, is simply not on a scale that is appropriate for reporting by a small non-profit provider of drug treatment services, for instance, or a three-person rural police department.  Further, non-profit service providers affiliated with national umbrella organizations (United Way or the Catholic Church, for instance) may simply not be authorized to collect and submit such sensitive data.  In our view, this data has no bearing on the success of the Act’s ability to provide federal funding information to the general public that is clear, consistent and searchable.  We, therefore, propose that subaward recipients for grants under $500,000 be exempt from CCR requirements and that the $300,000 total receipts threshold be raised to $1 million.  

Second, the Act imposes reporting requirements on organizations awarded federal grants.  The proposed guidelines, however, expand the reporting requirements to “applicants” for federal grants.  This seems to us antithetical to the purposes of the Act which is to track the award of federal funding.  It seems beyond the scope of the Act to report on applicants for federal money not yet awarded.  Particularly if the CCR registration requirements remain, this would impose a significant burden on small non-profit service providers or governmental agencies.  (If, however, the reporting requirements on applicants remain, we would urge the requirement that all records be purged upon award of the grant for any applicants not receiving the award.)

Third, we urge that the January 1, 2009 deadline be extended one year, to January 1, 2010.  The Act calls for the Office of Management and Budget (OMB) to establish a pilot project by July 1, 2007, with full implementation to follow on January 1, 2009.  In fact, the pilot project was not established until June 23, 2008 and is currently scheduled to end on August 23, 2008.  Two months is a woefully inadequate period of time for a pilot project to test the collection and accession of data from the vast and diverse universe of federal grant and subaward recipients.  The Act allows for the extension of the deadline for subaward recipients for a period not to exceed 18 months.  NCJA members recommend extending the pilot project at least another year, if not the full 18 months, before attempting to take the program to scale nationally.

Any pilot program is created to test assumptions, expose weaknesses and reveal unintended consequences of a proposed regulation.  States have a number of questions about the impact of the proposed guidelines which only an extended pilot program could answer, including:

· The extent of state oversight necessary to coordinate the reporting of funding across federal and state agencies;

· The difficulty of educating all subaward grantees of the new requirements;

· The difficulty and cost of updating state financial reporting systems to comply with the new reporting requirements;

Fourth, the proposed guidelines (Section 33.220(a)Ic2) state: “For each action that you take to obligate funding under a subaward described in paragraph c.1 of this award term, you must provide the subrecipient with the amount of federal funding that is included in the amount of funding obligated by the action.”  We urge the proposed guidelines to clarify the term “obligation” to make clear that the reporting requirement is upon initial receipt of the award and not upon every financial transaction.

Fifth, provide clear and direct authority for state agency grantees to exempt reporting of certain data for the protection of personal safety and to protect confidentiality.  NCJA members pass-through federal funding to non-profit service providers and others who provide services to individuals in communities whose personal safety could be at risk if the location or other information about that service provider is made public.  This is of acute urgency for domestic violence shelters and transitional housing, the street addresses for which must be kept from the public for obvious reasons of privacy and personal safety.  The proposed guidelines in Section 33.105(b)(2)(ii)(C) allow that an agency may be exempt from CCR registration “based on a need to protect information about the entity from disclosure, to avoid compromising classified information or national security or jeopardizing the personal safety of the entity’s clients.”  We applaud this provision, but submit it should be expanded to allow state agency grantees to exempt certain classifications of subaward recipients from certain identifier information as necessary to protect the identity and location of certain sensitive services.  The grant award, nature of the grant, and other key searchable information would be made available as required, but street address and other identifiable information could be withheld.

Sixth, the statute makes clear that, based on the pilot program, OMB shall ensure that the data requirements of the Act should impose minimal burden on recipients and subaward recipients and that the costs associated with the collection and reporting of the data be included in the calculation of a grant’s indirect costs.  The Act also requires OMB to establish cost-effective requirements for collecting subaward data under block grants, formula grants and other types of federal assistance.  The proposed guidelines, however, do not address this issue.  We submit that they should.  As mentioned above, we anticipate that most states will need to update their data systems, processes and state accounting systems.  This could involve significant cost and time.  We look forward to the pilot project enumerating issues of cost and technical data collection.  We urge OMB to address and recognize these issues before finalizing the guidelines.

In conclusion, NCJA members applaud the purpose and goals of the Transparency Act.  As state agency federal grantees, we believe in making federal grant data available to the public with complete transparency.  We believe with the relatively minor changes outlined above, the goals and purposes of the Act will be advanced while minimizing burdens on the governmental and non-profit grantees and subaward grantees.  

Sincerely,

Cabell Cropper

Executive Director

